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Abstract: The article is devoted to the study of theoretical and methodological foundations of
mediation, which determine the content of its administrative and legal regulation. Scientific
views on the essence of the mediation procedure from the point of view of organizational,
communication, psychological approaches are considered, the conceptual apparatus of
mediation is generalized. Thus, mediation should be considered as an alternative way to
resolve the dispute, where the conflicting parties on the basis of voluntary expression use the
help of a neutral, impartial and independent third party - a mediator whodirects the parties to
jointly resolve the dispute by using his special knowledge, skills and experience in the
process.The understanding of mediation by domestic scholars in administrative law is
analyzed. Obstacles to the absolute use of mediation to resolve public law disputes in Ukraine
have been identified. The challenges facing the introduction of a peaceful settlement of
administrative disputes with the participation of a mediator are the special attitude of
Ukrainians to the subjects of power; corruption risks; disinterest of public authorities in
changes in their activities; issues of initiative and voluntariness of the procedure;
debatabilityof mediation of certain categories of disputes; lack of legal regulation of
mediation. A generalized list of characteristic features of the mediation procedure is offered.
The main functions and special principles of mediation in the administrative process are
determined, which in the future may form the basis of its administrative and legal regulation.
Further research on the issues of the scientific article should be aimed at studying the content
of administrative and legal regulation of mediation and regulatory and theoretical foundations
for determining the directions of building effective administrative and legal regulation of
mediation in Ukraine.

Keywords: alternative dispute resolution, mediation, administrative process, administrative
and legal regulation, public law disputes, mediator, subject of power.

INTRODUCTION

The processes of globalization and the rapid development of society lead to the complication
of social relations and the emergence of new regulatory tools for such relations. Relatively
new means of social influence are alternative ways of resolving disputes. As the number of
social conflicts increases, there is a need to resolve them immediately, and the traditional
judicial system is not always able to meet the needs of society. One of such institutions of
out-of-court dispute resolution is mediation, which is designed to effectively and quickly,
while saving the parties, to help the parties to the disputed relationship to reach an
independent optimal dispute resolution. The Socio-Legal Institute of Mediation is recognized
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by the international community as an effective tool for resolving disputes, conflicts and
disputes in the field of private law and is widely used in the European Union and the United
States. Recently, scholars around the world have drawn attention to the possibility of using
mediation in disputes in the field of public law, which not only helps to optimize the work of
judges, but also improves relations between the state and the citizen as a whole, instilling
confidence in the latter. The above testifies to the relevance of the topic of the scientific
article, its important theoretical and practical significance for the further development of
administrative and legal regulation of mediation.

FORMULATION OF THE PROBLEM

Since there are mediation organizations in our country that carry out activities in the field of
mediation, we can say that there is a demand in society for alternative dispute resolution.
Despite the successful foreign experience of using mediation in disputes, where one of the
parties is a subject of power, and numerous pilot projects for its implementation, Ukraine has
not yet formed legislation on mediation, the main directions of alternative ways of resolving
public disputes have not been identified. And there is a low level of awareness about the
possibility of using such tools among the population.

THE PURPOSE OF THE ARTICLE

The aim of the article is to study the theoretical foundations of mediation, which in the future
can be used to form the administrative and legal regulation of this method of alternative
dispute resolution. The goal is to perform the following tasks: research of the conceptual
apparatus and the formation of their own definition of mediation; analysis of the possibility
of using the mediation procedure in certain categories of disputes; determination of the main
features and functions of the legal institution of mediation; study of the basic principles of
mediation.

OBJECTS AND SUBJECTS OF RESEARCH

The objects of research are the theoretical and methodological foundations of administrative
and legal regulation of mediation. The subjects of the research are the definitions of
mediation in legal doctrine, ability to mediate the public-law disputes, characteristics, main
directions of legal influence and principles of mediation.

RESEARCH METHODS

The methodological basis of the study is a set of general scientific and special legal methods
of cognition. Comparative-critical analysis of the concepts of understanding mediation in a
broad and narrow sense allowed to identify the main aspects of the concept and offer their
own definition. The dogmatic method allowed to analyze the content of the main categories
that form mediation, in particular features, functions and principles. Methods of system
analysis and grouping are used to classify the fundamental principles and main directions of
the legal impact of mediation. Methods of cognition (methods of analysis and synthesis) were
used, which provided an opportunity to determine the main theoretical foundations for the
further creation of administrative and legal regulation of the mediation procedure. The
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theoretical basis of the study are the scientific works of leading domestic and foreign scholars
in the field of mediation and pre-trial settlement of administrative disputes.

RESULTS AND DISCUSSION.
First Topic: Conceptual And Category Apparatus Of Mediation.

Among the main forms of dispute resolution (forms of dispute resolution) in the
literature are most common: proceedings in state courts; arbitration; alternative dispute
resolution (Alternative Dispute Resolution); online dispute resolution (Yermakova E., 2016,
p. 55). Although alternative dispute resolution is non-state in nature, such dispute resolution
methods do not preclude recourse to traditional state dispute resolution institutions. In view
of the above, alternative dispute resolution is a form and process that provides a set of
universal, flexible, agreed by the parties, methods, means and techniques of resolving legal
conflicts without recourse to the procedure of state litigation.

Almost two thirds of respondents consider state regulation to be insufficiently
effective (30.0%) or almost invisible to their own family (26.3%) (Dragan I., Kovalova O.,
Gryshchenko 1., Ridei N., Livinskyi A., 2020, pp. 6639). The European Society recommends
that states use alternative dispute resolution, one of which is mediation, as an alternative to
administrative litigation. In Recommendation Rec (2001) 9 on alternatives to litigation
between administrative authorities and private parties, adopted by the Committee of
Ministers of the Council of Europe on 5 September 2001on alternatives to litigation between
administrative authorities and private parties was determined that the constant increase in the
number of disputes weakens administrative courts, and the use of out-of-court dispute
resolution will help bring administrative bodies closer to the public. As there is no
legal regulation of mediation in Ukraine, it is advisable to study the conceptual apparatus of
such an alternative way of resolving disputes. In particular, according to B.G.Rysay (2017, p.
314), mediation in a broad sense is the desire of society to overcome socio-cultural
contradictions in accordance with the needs of development. Whereas S.l.Zapara (2015, p.
83) identifies it with the external motivation of the parties to reconcile, which, in our opinion,
rather superficially describes the institution of dispute resolution with the participation of a
mediator. The most common among scholars is a narrow understanding of mediation in terms
of organizational approach. Proponents of this approach view the mediation procedure as the
settlement of a dispute with the assistance of a mediator based on the voluntary consent of the
parties in order to reach a mutually acceptable solution (Dumas A., 2018, p. 30).

The opinion of the Australian mediator G. Rooney (2020) is worth to note, who
defines mediation as a complex adaptive system based on the complex interaction of the
participants in the process. According to the author, the results of mediation are impossible to
predict, so, in essence, mediation is a process of discovery in which the mediator can allow
the fixed positions of the parties to combine into something new and unexpected.

We agree with the opinion of Bashmakova N.I.,RyzhovaN.l., and
KuznetsovaO.A.(2015, p. 169), who emphasize the integrative nature of mediation.
Representatives of the communicative approach P. Carnevale and D. Prut (1992, p. 532) call
mediation a kind of negotiation, where a third party helps the parties in the discussion. The
same view is shared by other scholars, who understand mediation as a process of negotiation
involving a neutral third party, which is only interested in the parties resolving the dispute as
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favorably as possible for themselves (Allakhverdova O., 2006, p. 31); a method of resolving
a dispute on the basis of negotiations with the help of a neutral mediator who has no decision-
making power (Lennoir N., 2004, p. 9). Instead, we consider the remarks of J. Berkovich and
R. Jackson (2001, p. 60) to be appropriate, which stipulate that mediation should not be
equated with negotiation, as the procedure has additional resources and enhanced connections
and communication opportunities arising from conflict management.

Considering mediation from the standpoint of psychology and conflict studies, the
mediation procedure is interpreted as: communication burdened with negative emotions of
conflicting participants, aimed at successful conflict resolution (Kulikova L. &Prokhorova
0., 2016, pp. 100-101); a set of reflective technologies of conflict negotiations, where
conflicting parties with the help of an independent mediator independently reflect
contradictions, make decisions and create agreements, resolving the conflict (Pokhmelkina G.
& Semenov I., 2008, p. 123); socio-psychological phenomenon, the essence of which is to
create psychological conditions that lead to a decrease in emotional stress, constructive
decisions and conflict resolution (Allakhverdova O., 2007, p. 151).

Thus, mediation — is an alternative way of resolving a dispute, where the conflicting
parties on the basis of voluntary expression use the help of a neutral, impartial and
independent third party - a mediator whodirects the parties to jointly resolve the dispute with
special legislation knowledge, skills and experience.

Second Topic: Mediability Of Public Legal Disputes In Ukraine

The experience of using alternative dispute resolution, as rightly noted byYakovlev
V.F. (2016, p. 16), proves that first mediation was used to resolve disputes in the field of
private law, then — collective labor disputes, and then disputes that are traditionally resolved
in administrative justice — between a citizen and the state. Krytska M.S. (2016, p. 178)
proposes to define administrative mediation as a way to resolve disputes between the state
and society that arise in connection with the implementation of state activities, with the
assistance of a mediator on the basis of voluntary agreement of the parties to achieve
mutually acceptable decision.

Based on the general concept of mediation, we can define mediation in the
administrative process as an alternative way of resolving a public dispute, where the parties
use such assistance of a neutral, impartial and independent mediator, which directs the parties
to a joint optimal dispute resolution.

For the post-Soviet countries, mediation in public law disputes raises many doubts
and reservations, as the prevailing opinion in society is about the unconditional authority of
public authorities. The country's ability to provide a set of measures to increase security is
important to ensure economic stability. (Gryshova, I.; Kyzym, M.; Hubarieva,l.; Khaustova,
V.; Livinskyi, A.; Koroshenko, M., 2020, p. 7692). For example, Kivalov S.V. (2014, p. 15)
believes that the use of mediation in administrative proceedings will be effective only in a
state governed by the rule of law, and the direct borrowing of foreign experience in Ukraine
will not work. In contrast, there is a position that mediation provides the parties with a
partnership and the opportunity to work together in the areas of social security, economics,
finance and public law (Bashmakova N., Ryzhova N. & Kuznetcova O., 2015, p. 160).
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Mediation in administrative disputes has a number of advantages, such as increased
control of the parties over the resolution of the dispute; increasing the effectiveness of
traditional administrative proceedings by reducing the number of court cases; improving
relations and building trust between the authorities and citizens. Some scholars emphasize the
need to raise awareness of mediation among civil servants, lawyers and judges and to include
consensus in the list of legal responsibilities of public authorities. (De Graaf K.J., Marseille
A.T., & Tolsma H.D., 2014, P. 591 -594).

Regarding the study of obstacles to the introduction of mediation in public law
disputes, Balukh V.S. (2013, p. 34) provides a list of deterrents to mediation in tax disputes:
low interest of taxpayers associated with the expectation of dispute resolution through
corruption; weak motivation of tax authorities to change the principles and methods of their
activities; unwillingness of the parties to the dispute to fulfill their obligations as a result of
an alternative dispute resolution. We can say that such obstacles apply not only to tax, but
also to any dispute, where at least one of the parties is a subject of power.

Examining the Lithuanian model of mediation, E. Bilevi¢iaté and V. Milius (2019, p.
133) emphasize that in the European Union administrative disputes concerning material and
tax relations, civil service, management of financial assistance at the national level are
considered as mediatable, which contributes to restoring social balance.

Instead, domestic experts emphasize the need to establish limits on the use of
mediation in public law disputes.Muza O.V. (2011, p. 243) points out that the specifics of
administrative and legal disputes require a separate approach. According to the author,
mediation is impossible when appealing against acts, actions or omissions of the Parliament
of Ukraine, the President of Ukraine, the Cabinet of Ministers of Ukraine and other official
authorities, because the competence of these subjects of power cannot meet individual
requirements of applicants in administrative proceedings. A similar opinion is shared by A.
Lysko (2019), who considers unmediable disputes between the subjects of power over the
exercise of their competence in the field of governance related to the electoral process or the
referendum process.

However, Krasilovska Z.V. (2015, p. 203) does not agree with the impossibility of
using mediation in election disputes, as the huge proportion of such disputes in Ukraine are
appeals to clarify the lists, change the place of election address and place of voting. For
example, in Indonesia, mediation in electoral disputes has become a traditional form of
protection of violated voting rights of citizens (Lathif N., Insan I. H. &Wijaya M. M., 2020,
p. 658.).

Third Topic: Main Characteristics And Directions Of Legal Influence Of Mediation As
An Administrative And Legal Institute

The next element of the theoretical study of administrative and legal regulation of
mediation is the features of mediation. H. Bessemer (2004, pp. 14-15) identified the technical
features of mediation, such as the presence of an agent who acts as a mediator; the presence
of all parties to the conflict; informal extrajudicial nature; voluntary participation in the
procedure and self-determination in conflict resolution relations.

P.P. Shevchuk (2011, p. 234) calls the advantage of mediation in administrative
disputes to bring the administration closer to society by avoiding antagonism between the
parties to the dispute and thus providing more appropriate solutions in some types of
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disputes, which, in our opinion, can also be attributed to features of the procedure. While V.
Kuzmyshyn (2009, p. 47), giving a description of mediation in administrative proceedings,
highlights the obligation of the mediator to act in the interests of all participants of the
process. In this case, in addition to legal aspects, such interests may be economic, personal
and any individual interests. (AzerDilanchiev, Gryshova Inna, Rogach Svetlana,
DiachenkoOleksii, BatrakovaTetyana, Shabatura Tatyana., 2020)

The directions of the influence of mediation on public relations, which at the same
time form the tasks of legal regulation, are expressed through the functions of the institution
of mediation. The functions of mediation are derived in content from the functions of law, but
are not identical with them. The functions of law are regulatory, protective, informational and
preventive (Zamorska L., 2015, P. 6-7). We distinguish organizational, educational,
integration, democratic and static functions of mediation.Gryshova, I.; Kofman, B.; Petrenko,
0. (2019).

The organizational function of mediation in the administrative process can be
considered in two aspects: the procedure is the coordination of the mediator process, the
organization of negotiations and other stages of mediation; Mediation coordinates the
interaction of individuals with public authorities, helps to increase public confidence in the
state. The informative function is expressed through the activities of the judge, who informs
the parties about the possibility of such a procedure, and the mediator, who can inform the
parties about the possibility to turn to lawyers or experts on the subject of the dispute and
others. In general, during the procedure from its beginning to the final stage, the mediator
uses and operates with the information received from the parties to effectively resolve the
dispute. The educational function of mediation in the administrative process is to form a
certain legal awareness of citizens, according to which the dispute even with the subject of
power can be resolved peacefully, out of court.

The integration function in theory is to unite people into certain social groups. In this
context, it is worth mentioning the association of mediators who contribute to the
development and improvement of the institution of mediation, including in administrative
proceedings. The democratic function is related to the advantages of mediation as an
alternative method of dispute resolution. Mediation is able to relieve administrative courts,
reduce the cost of resolving disputes, which facilitates access to justice. The static function of
mediation in the administrative process is to consolidate and stabilize the social relations
associated with its application. The possibility of using mediation is popularized, enshrined in
law and is a stable socio-legal institution for dispute resolution.

Fourth Topic: Principles Of Mediation In Administrative Law

Administrative and legal regulation of any legal institution is based on the basic
principles. Article 3 of the draft Law of Ukraine “About Mediation” Ne 3504 of 19 May
2020) stipulates that mediation is conducted by mutual consent of the parties to the process,
taking into account the principles of voluntariness, confidentiality, independence and
neutrality of the mediator, self-determination and equality of rights of the parties to
mediation.

According to K.O. Shumova (2015, p. 16), the legal significance of the principles of
mediation is divided into direct legal (voluntary mediation, equality of arms, dispositiveness,
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cooperation, confidentiality, limitation) and non-legal (good faith, impartiality and neutrality
of mediator), tolerance, subsidiarity and freedom of the parties, etc.).

Quite common in the legal literature is the classification of the principles of
mediation, derived from the principles of law: common law, intersectoral and specific legal
principles (Prytyka Y., 2010, p. 91).

Regarding the basic principles of mediation in resolving administrative disputes, A.
Lysko (2019) highlights the problem of implementing the principles of voluntariness and
initiative, because the ability of civil servants to act on their own is limited. However, we
agree with the position of Dr. TetianaTielkiniena, Gryshova Inna, Shabatura Tatyana,
NehodenkoViktoriia, Didur Hanna, Shevchenko Alisa.(2020), who argues that arising from
the relationship of inequality and unequal position of the parties, administrative dispute as a
protected legal relationship develops between equal subjects, and power in this case is absent.
That is, an individual and a subject of power, being in a disputed relationship, have the same
rights and obligations to form their positions and requirements and prove the circumstances
of the dispute.( BilynskaM, BaltsiiY, BoyarskyyO, BykovaT, GryshovaRymma,2020)

The principles of mediation in public law should be divided into general and special.
The general principles, i.e. those inherent in the mediation procedure in any category of
disputes, should be defined: voluntary participation of the parties; impartiality, neutrality and
independence of the third party mediator; independence and equality of the parties;
confidentiality of the procedure; flexibility and relatively low formality of the procedure;
compliance of the agreement with the results of mediation to the law. In our opinion, the
establishment of mandatory mediation is fully in line with the principle of voluntariness, as
the party to the dispute may at any time refuse to conduct the procedure and resort to the
traditional way of protecting their rights and interests - litigation.

Impartiality, neutrality and independence of the mediator is the absence of any
personal interest of the mediator in the outcome of the dispute and commitment to one of the
parties to the conflict; lack of influence of the mediator's subjective feelings on the course of
dispute resolution; providing the parties with equal opportunities to express their own
positions and provide organizational consultations, which is inextricably linked to the
implementation of the principle of equality of participants in mediation. The principle of
independence of the parties to mediation provides for the free choice of a mediator in
accordance with their own preferences and the formation at its own discretion of the
provisions of the agreement based on the results of mediation. The confidentiality of the
mediation procedure consists in the non-disclosure by the participants of the information that
became known to them during the dispute settlement process, without the prior consent of the
other participants. The informality and flexibility of the procedure, as we mentioned earlier,
is due to the lack of a strict procedure.

The principles of proportionality and initiative should be included in the special
principles i.e. inherent mostly in mediation in public law disputes. Proportionality
presupposes the observance of the balance of public and private interests during the
procedure. Regarding the principle of initiative — we agree with the need to consolidate the
powers of public authorities and local governments on the possibility of initiating or
accepting a proposal for mediation.
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CONCLUSIONS

Based on the above, we can form the concept of "mediation” — an alternative way to
resolve the dispute, where the conflicting parties on the basis of voluntary expression use the
help of a neutral, impartial and independent third party — a mediator whodirects the parties to
joint optimal dispute resolution by having special knowledge, skills and experience,
complying with the requirements of the law. Mediation has become a response to social
challenges and public dissatisfaction with the possibilities of exercising one's right to judicial
protection. For a long time, countries around the world have improved the informal procedure
for resolving disputes through the use of communication techniques, psychology and conflict
studies. Therefore, mediation should be considered not only in terms of organizing the
negotiation process, but also as a complex socio-legal institution that has emerged in
accordance with the needs of society. As of today, the issue of creating legal regulation of
mediation has become acute in Ukraine. Analyzing the scientific views of domestic experts, it
becomes clear that the use of mediation in the private-legal sphere of relations is considered
unconditional, while the resolution of public-law disputes through mediation is questionable.
As for the problems that must be taken into account when creating administrative and legal
regulation of dispute resolution with the participation of a mediator, they are a negative
attitude and lack of public confidence in the authorities, high levels of corruption, lack of any
legal enshrinement of mediation (including including the mechanism of enforcement of
decisions and special powers of the subjects of power to participate in mediation).

Administrative and legal regulation of mediation should be based on the theoretical
foundations of the institution. In particular, its specific features are the presence of disputes,
voluntary principles, confidentiality, flexibility, focus on achieving the parties a optimal
mutually beneficial and mutually acceptable solution (consensus) on the subject of the
dispute, universality, the mediator's special knowledge, skills and abilities in public
resolution. Areas of legal influence of the institution of mediation are its organizational,
educational, static, integration and democratic functions. The principles of mediation in the
administrative and legal space should be considered general principles — voluntariness;
confidentiality; independence, neutrality and impartiality of the mediator; equality and
independence of the parties to the procedure; legality of the agreement based on the results of
mediation, and special —the principle of balance of public and private interests; the principle
of initiative. Resolution of public law disputes using mediation as an indicator of the rule of
law in the state is necessary for Ukrainian society, as it helps reduce conflict, creates social
norms of peaceful settlement of disputes and strengthens the relationship between state and
citizen.
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